ments which, without being illegal, opt for "deliberate no-law." Thus the phenomenon is only obliquely addressed in the Restatement (Second) of the Law of Contracts, 4 and there is but scant discussion of it in the major treatises on contract law. 5 Nevertheless, the concept of an agreement that, by virtue of the parties' consent, is to be enforced "in honor" only is familiar enough. Under the consent theory of contracts, it can be stated as a principle: Where parties agree completely on all the terms of a normal nominate contract but also clearly and unequivocally agree that this is to produce no legal consequences but is to be binding in honor only, then it will not be legally enforceable. 6 At this point a distinction will have to be made. Under certain circumstances the "no-law" agreement is understood to be permanent, i.e., the parties do not at all intend to eventually enter into a legally binding contract. In other instances their agreement is only temporarily a "gentleman's agreement," in the sense that, while they do not wish to be legally bound now, they leave open the possibility to become so bound later.
It is extremely difficult to determine, with any degree of certainty, how widespread the use of permanent "no-law" agreements is in actual American business practice. There is an almost impenetrable veil obscuring our view of the facts, because no such agreement will ever surface in a court of law unless the parties differ as to its effect. Thus the case law is of only limited value for our present purposes, 7 and we must turn to other sources as well. Interestingly, there are publications in the legal literature indicating that in certain industries and throughout certain periods of time "no-law" agreements are or have been used more or less frequently.
The diamond industry is a case in point. On the basis of extensive studies, one author states:
The diamond industry has systematically rejected state-created law. In its place, the sophisticated traders who dominate the industry have developed an elaborate, internal set of rules, complete with distinctive institutions and sanctions, to handle disputes among industry members. 8 Following a careful examination of the industry's business practices and dispute settlement mechanisms, the author reaches this conclusion: By a variety of reputational bonds, customary business practices, and arbitration proceedings, the diamond industry has developed a set of rules and institutions that its participants find clearly superior to the legal system. The industry, as it has been traditionally organized, is able to make and, more important, enforce its own rules. The market is organized to promote the low cost and rapid intraindustry dissemination of information about reputation, which enables it to use reputation bonds to create intraindustry norms that function as a deterrent to breach of contract and a private sanctioning system whose judgments can almost always be enforced completely outside the legal system. The customs and institutions in the diamond industry emerged for reasons wholly unrelated to shortcomings in the legal system; yet, even as the force of the old enforcement mechanisms of religion and secondary social bonds began to disintegrate, a network of trading clubs, designed to promote the dissemination of information about reputation and socialization among members, emerged to fill the gap. That generations of diamond dealers have clung to nearly identical intraindustry norms in countries with a wide variety of legal rules and institutions suggests that the traditional rules and institutions are likely to be efficient from the perspective of market insiders. In the United States, the traditional rules and institutions endured over time and demonstrated their superiority to the established legal regime.
In the diamond industry, "trust" and "reputation" have an actual market value. As an elderly Israeli diamond dealer explained, "when I first entered the business, the conception was that truth and trust were simply the way to do business, and nobody decent would consider doing it differently. Although many transactions are still consummated on the basis of trust and truthfulness, this is done because these qualities are viewed as good for business, a way to make a profit." 9 Outside of the diamond business, there is not likely to be another industry in the United States operating under even remotely the same conditions. And to our knowledge no study comparable to Lisa Bernstein's well-focused and profound research in the world of dia-9. See Lisa Bernstein, id., at 157. mond merchants has as yet been conducted. 10 There are, however, occasional comments by insiders from other realms of business offering us at least glimpses into the reality of transactions carried out in the form of "no-law" agreements.
Thus, a recent article discussing power purchase agreements among independent power producers makes the point that a significant change has occurred in the American power industry during the last decade. Until the mid-1980's, wholesale transactions pertaining to electric capacity were generally conducted between regulated utilities only. In this environment, "contracts were short and frequently amounted to a gentlemen's agreement."' In the last 10 years, while more and different participants have entered the market, it seems that transactions have tended to take the shape of more formal and elaborate contracts.
A similar transformation has occurred in the reinsurance market which, as is well known, is constituted on a worldwide, not a national basis. Considerably more companies offer coverage in this market today than in the past. This development has led lawyers to question the continued validity of the doctrine of uberrima fides, 12 as applied to reinsurance relationships. In the course of discussing this issue, authors will often describe the prevailing conditions in the reinsurance market in terms of "gentleman's agreements. 1 3 But it is not entirely clear what they mean to say by using this term. In fact, reinsurance transactions have never been seen as "no-law" business deals. While it is true that litigation as well as formal arbitration involving such deals was extremely rare in the past and has proliferated only in recent years, 14 litigation and arbitration of reinsurance disputes did happen even during the era described as the regime of "gentleman's agreements." Courts and arbitrators were not asked to treat reinsurance transactions as agreements intended to have no legal effect. Rather, in the admittedly rare cases in which a reinsurance dispute was litigated or arbitrated, the parties obviously argued the issues on the assumption that they had made a legally binding 10. The same author's more recent study of contract practices in the grain industry deals with a system of industry-specific default rules and compulsory arbitration rather than "no-law" agreements; see Lisa Bernstein, "Merchant Law in a Merchant Court: Rethinking the Code's Search for Immanent Business Norms," 144 U. of Penn. L. Rev. 1765 Rev. (1996 .
11. See Eastern Mineral Law Foundation, Proceedings of the 1 4 th Annual Institute, 1993, S 18.02.
12. This doctrine holds that parties to a reinsurance contract owe each other an obligation of acting in "utmost good faith" requiring the reinsured to disclose all facts relevant to the risk involved even if the reinsurer has not inquired about them; see 13. See, for example, id. 14. Accord, id. at 602, 604.
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contract. Thus, the meaning of "gentleman's agreement," as used with respect to the reinsurance market of the past, is not the same as that defined above for purposes of this paper. Rather, it is to be understood as just another way of saying that there existed a "reinsurance club" 1 5 with long-term personal relationships based upon trust. It was exactly this kind of relationship that gave rise to the doctrine of uberrima fides in the cases that actually reached the courts.
Other issues
We will now turn to "no-law-yet" situations in which, as stated before, parties to an emerging agreement, while they do not wish to be legally bound now, leave open the possibility of being so bound later. Obviously, application of the term "gentleman's agreement" to this kind of situation as well as to permanent "no-law"agreements like those in the diamond industry, should not obscure the significant differences between the socio-economic circumstances existing in the two distinct contexts.
Typically, the purpose of producing a writing with a "no-law-yet" clause is that, in the process of complex negotiations, the parties need a memorial recording those points on which they have reached an understanding. In accordance with its intent, such an agreement should not be treated as binding. 16 The rationale behind this view is that a contract is created only when an offer meets with an acceptance such that both parties have clearly manifested their intent to be bound. 17 The prevailing view is that in order to encourage and facilitate negotiations, parties' freedom from contract must be protected until such time as they clearly and explicitly agree to create an enforceable contract. 1 8 Negotiations are regarded as aleatory in nature: parties negotiate with the knowledge that if they fail to reach ultimate agreement, they will not be bound and thus each bears his own risk should negotiations fail. 1 9 In line with this aleatory concept, where parties agree not to be legally bound, the courts will, as a rule, respect their wishes. If an action is brought by one party to enforce an agreement containing a "no-law-yet" clause, the court is likely to respect such clause whether or not it is pleaded by the other party. 2 1 In interpreting a contract, the traditional rule is that an interpretation "which gives a reasonable, lawful, and effective meaning to all the terms" is preferred. 2 2 Thus, if a written memorial of an agreement contains a "nolaw-yet" clause, a court is likely to consider the clause, regardless of whether the parties themselves bring the clause to the court's attention. Nevertheless, it would be highly unlikely that a party denying liability under an alleged contract would not plead such a clause if there is every reason to expect that a court would regard it as controlling.
In keeping with the parties' intent that the agreement not yet be enforceable, if one of the parties incurs reliance costs, he will only be recompensed if he can demonstrate the existence of circumstances giving rise to one or more specific causes of action. One such argument is that, regardless of the clause, a contract in fact came into existence. A contract in fact or contract implied in fact is one inferred from the conduct of the parties, as evidenced by circumstances and the common understanding of men, as opposed to an express contract which is an actual agreement of the parties stated in distinct and explicit language. 2 3 In addition to contract-in-fact, a plaintiff may argue for enforcement or an award of damages based on another cause of action such as promissory estoppel, 24 misrepresentation, 25 unjust enrichment, 26 or equitable estoppel. 2 7 It is common for a plaintiff to argue first that a contract (in the form of a bargained-for exchange) existed, and then to argue one or more of the other theories as an alternative (most often promissory estoppel).
As with the pure "gentleman's agreement" discussed above, if a document clearly indicates that it is not to be binding until finalized please, They can bind themselves orally or by informal letters or telegrams if they like. On the other hand, they can maintain complete immunity from all obligation, even though they have expressed agreement orally or informally upon every detail of a complex transaction. [Vol. 46 in a formal agreement, and the parties do not behave as if the final document is a mere formality, then the "no-law-yet" clause will be respected. 28 But a mere reference to a "formal agreement to follow" will not be conclusive evidence either that the parties intended not to be bound or that they intended to be bound by the preliminary agreement.
29
If the language of the agreement or the parties' behavior is ambiguous, indicating that they may have intended to be bound by the agreement despite the "no-law-yet" language, then the court will consider all portions of the agreement as well as the parties' behavior in deciding whether the agreement is enforceable at law. 30 Some of the factors that may be considered in determining whether the parties intended to be bound only by a formal, signed writing are whether "(1) a party expressly reserved the right to be bound only when a written agreement is signed; (2) there was any partial performance by one party that the party disclaiming the contract accepted; (3) all essential terms of the alleged contract had been agreed upon; and (4) the complexity or magnitude of the transaction was such that a formal, executed writing would normally be expected." 3 1 In such cases, the question of whether the parties intended to be bound amounts to a question of fact, rather than a question of law. Because of the emphasis on the expressed intent to contract, the traditional view is that a contract is created at the instant of mutual assent, 33 and that until an enforceable contract has been created, no contract-related rights exist. 34 This concept of the creation of a contract does not take into account those situations in which an agreement is reached piecemeal through several rounds of negotiations, 35 nor does it deal well with long-term relationships in which no single document sets up the contracting rules between the parties. 36 While doctrines such as unjust enrichment and promissory estoppel fill the void to some extent, the common law, as applied in the United States, 
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does not recognize the existence of the duty of good faith and fair dealing until an enforceable contract is created.
7
The tension created by confrontation of the traditional view of contract formation and modern contractual relationships has been a major subject of discussion among American legal scholars since Grant Gilmore pronounced "The Death of Contract." 38 While Gilmore's prediction that the line between tort and contract law would break down 3 9 has proven premature because the emphasis on reliance and promissory estoppel has not grown as much as some scholars thought it would, 40 nevertheless, the concepts of contract in fact and other non-assent-based theories are invoked more frequently than in the past. Although the line between contract and tort may not have broken down, courts are probably more inclined now to consider the entire course of interactions between the parties in determining the issue of contractual liability in the absence of a binding promise. This includes cases in which language has been used so as to expressly negate the existence of a contract. 42 This shift towards imposition of contract liability in the face of the denial of a promise has been interpreted by some commentators as a significant shift away from traditional rules. 43 In addition to considering the context of the parties' dealings and reliance theory as opposed to bargain theory, courts are also more likely to supply material terms omitted in an otherwise enforceable agreement, and are more likely to focus their attention on the presence or absence of good faith and the fairness of an ex- It has been predicted that the shift toward greater enforcement of contract in fact will force contract law doctrine to change accordingly, as classical doctrine has been shown to be insufficient. 4 6 While the bargain principle may be easily applied to a negotiated agreement, special rules may need to be developed to provide consistent and fair standards for other types of agreements, such as those created through the use of standard forms and those that arise in the context of a long-term relationship between parties. 4 7 Of course, freedom from contract, if regarded as of benefit to society, also needs to be protected, lest the increasing concern for fairness and good faith develop into a paternalistic imposition that in the end will prove deleterious to commerce. 4 8 And it has been pointed out that vast inconsistencies characterize the cases in which courts have departed from the traditional consent model of contract liability. 4 9 This criticism includes the cases imposing contractual liability in the face of an express clause stating that no legally binding contract is (as yet) being formed.
B. Contextual no-law
Sometimes a plaintiff may seek recovery on the basis of an arrangement which, from a certain perspective, looks like a contract. Even in the absence of a "no-law" clause, however, the court may conclude from the context of the arrangement that no legally enforceable contract resulted from it, even though an agreement was reached which, on the face of it, was intended to create obligations for the parties.
Agreements between family members have triggered this kind of judicial reaction in a number of cases. More than a hundred years ago, the nual payment of $200 "for her individual use." The husband's payments were to be made so long as the wife would comply with the reconciliation conditions which included promises of respectful and peaceful behavior. Rather than relying on a lack-of-consideration argument, the court dismissing the case reasoned thus: It is the genius of our laws, as well as of our civilization, that matters pertaining so directly and exclusively to the home, and its value as such, and which are so generally susceptible of regulation and control by those influences which surround it, are not to become matters of public concern or inquiry. While the opinion is couched in terms of public policy, the court obviously did not mean to disapprove of reconciliation agreements between husband and wife. These agreements are fundamentally different from other instances in which public policy bars the enforcement of a contract as, for example, a contract on the life of another or a contract in violation of antitrust law. By contrast with such agreements, reconciliation agreements as such are unobjectionable; but the court in Miller found they should not be held binding in law, because this would get the court involved in the internal workings of a marriage which was held to be undesirable. In other cases, however, American courts have been more inclined to enforce agreements entered into in a family setting. While here, too, a contextual argument could have been made so as to justify non-interference by the legal system, the cases show that the family context does not generally prevent American courts from applying the usual contract analysis.
In Hamer v. Sidway, 52 a decision from the same period as the Miller opinion, an uncle had promised his nephew $5,000 if the nephew would refrain from drinking, using tobacco, swearing, and playing cards or billiard for money until he became 21 years of age. Finding that a legal benefit was conferred upon the uncle, and that the consideration requirement was thus met, the court held that an enforceable contract had been concluded. The fact that the promise had been made among close relatives and on the occasion of the golden wedding of the promisor's parents (who were also the promisee's grandparents), is mentioned in the opinion but treated as irrelevant. Also the non-commercial, obviously pedagogical purpose of the promise did not prompt the court to conclude that this was an extralegal arrangement, not enforceable in law.
Commentators, however, have characterized cases of this kind as "bait" situations. 53 As a subspecies in this category, Hamer and similar cases 54 have been described as involving promises "by a family member with money to influence the lives of those without it."
5 Another subspecies comprises agreements obligating one party to provide for an elderly and/or sick family member on the promise of compensation, frequently in the form of benefits to be derived from the promisor's estate upon his/her death. In both types of cases, American courts have generally been quite receptive to the promisee's call for legal protection. Most of the "bait" cases are litigated not between the family members originally affected, but between an executor (or administrator), on the one hand, and a family member of the decedent (or even an assignee of such family member), on the other. This fact may help to explain why in these cases there is virtually no discussion of the family context as a possible reason for viewing the express or implied promise of payment as not binding in law, but "in honor" only. In addition, it can be argued that care for the elderly by a family member (or, in some of the cases, a third person) 57 is a matter of serious concern to the public which should not be left to extrajudicial sanctions or to an enforcement in the "interior forum, the tribunal of conscience." 58 More generally speaking, it has been observed that American courts today show a greater willingness to allow parties to a marriage or other family relationship freedom to customize their relationship by making legally enforceable agreements. II. MODERN PRACTICE Before discussing in somewhat greater detail specific cases dealing with agreements containing "no-law" or "no-law-yet" clauses, it is important to note that United States law is not uniform; the fifty states have fifty different bodies of law. Even the statement that the U.S. is a common-law country must be qualified, as Louisiana and the commonwealth of Puerto Rico are more accurately described as mixed-civilian jurisdictions. The diversity of interpretation of prom- The most common arrangement is firm commitment underwriting in which the underwriting group agrees to purchase the securities from the issuer. 6 1 The agreement commonly contains a "market out" clause excusing the underwriters from the obligation to purchase in the event of a substantial change in the issuer's financial condition. Moreover, until the eve of the offering, the issuer and underwriter operate under a non-binding letter of intent, which is converted into a binding agreement for the sale of securities only after the Securities and Exchange Commission issues its approval of the offering. 6 2 For example, in one case, the plaintiff was to act as principal underwriter for a proposed offering of the defendant issuer's common stock, 6 3 and the letter of intent provided that "it is expressly understood that no liability or obligation of any nature whatsoever is intended to be created as between any of the parties hereto." When the defendant issuer attempted to withdraw from the (gentleman's) agreement, the underwriter sued to enforce the letter of intent as a binding agreement or, alternatively, to obtain restitution for the value of its services performed and for costs expended. 64 The court rejected both claims, based on the clear and unambiguous language of the letter of intent, as well as the customary usage of letters of intent in the securities industry which made it clear that such documents are only regarded as tentative expressions of intention. 65 This case, while almost 30 years old, can be seen as an unequivocal contemporary affirmation of the consent theory of contracts and, by the same token, as a clear recognition of the "no-law" effect of a "gentleman's agreement."
Comfort letters
Generically speaking, a comfort letter is an instrument written by a third party and is designed to encourage the creation of an [Vol. 46 agreement between two other parties. 66 Most comfort letters are not, strictly speaking, gentleman's "agreements," because the drafter of the letter, by making a unilateral statement, does not become a party to any agreement and is also, of course, not making a promise or obligating herself in any way. However, sometimes a comfort letter leads to the subsequent involvement of the drafting party in the agreement itself, despite that party's original intent that the letter not create any obligations. Such comfort letters can thus generate enforcement hazards similar to those we have described with other types of gentleman's agreements. Comfort letters are often drafted by a parent company and are aimed at encouraging a lending institution to issue credit to a subsidiary. 67 The drafter of the instrument wants to avoid incurring liability on the parent company's part for the non-performance of the potential debtor, the subsidiary. Yet, at the same time, the parent wishes to encourage the potential creditor, the financial institution, to enter into a legally binding transaction. 68 In other words, a comfort letter of this type is aimed at being something more than a letter of introduction, but something less than a guaranty or suretyship commitment. 69 Some commentators have found that such instruments "contain language that could induce reliance while they attempt to disclaim any liability as a guaranty;" and this has led them to describe such comfort letters as "inconsistent" and "internally repugnant." 70 This negative view of comfort letters closely resembles the attitude vis-a-vis gentleman's agreements expressed by the English court quoted at the outset of this paper.
As a consequence of such an attitude and to the chagrin of the drafters of such comfort letters, those documents may sometimes lead 66 . See DiMatteo & Sacasas, "Credit and Value Comfort Instruments: Crossing the Line from Assurance to Legally Significant Reliance and Toward a Theory of Enforceability," 47 Baylor L. Rev. 357, 362-365 (1995)(some such comfort letters include the "validity agreement" in asset-based financing, letters of intent or understanding in real estate leasing and business purchases, and "black box letters" used in the transfer of intellectual property). A comfort letter may be written by a third party to assure a potential creditor that the prospective debtor is credit-worthy. DiMatteo, "The CISG and the Presumption of Enforceability: Unintended Contractual Liability in International Business Dealings," 22 Yale J. Int'l. L. 111, 114 (1997). It may also be a letter of professional opinion, such as the "due diligence" letter used by accountants in the securities industry. DiMatteo & Sacasas, at 362 & n.21. Or a comfort letter may be in the form of an attorney's letter designed to assure a potential purchaser that a particular document is enforceable. Sacasas The parent company, however, may find itself held liable as a guarantor when a court considers the letter in the context of the whole relationship among the three parties and finds it to be part of an implied contract.
2
As with letters of intent, the enforceability of a comfort letter depends on a number of factors, the first being the language of the instrument itself. An intent on the part of the drafter to be bound as guarantor is likely to be found if the instrument, despite the fact that it calls itself a 'comfort letter,' contains operative language such as 'guaranty,' 'contract' or other words of promise. 7 3 The more detailed the instrument, the more likely a court will be to find it indicative of an intent to contract. 74 (In order to avoid such perils, comfort letters are often drafted as vaguely and as broadly as possible). 7 5 In addition to the language of the instrument itself, the context in which the comfort instrument was written and other external factors may lead a court to find that the drafter assumed the role of guarantor. One such factor is the sophistication of the parties and whether they sought legal advice as to the meaning and legal significance of the comfort instrument. 76 Oral representations and the parties' prior dealings may also affect enforceability: one party may argue that the instrument was part of the contractual relationship between lender and borrower, not merely tangential to it.
7 7 An instrument is likely to be enforceable if it is customarily viewed in the particular trade or profession at issue as legally binding. 7 8 Finally, a court may scrutinize the parties' reasons for using the comfort instrument, as well as the role that the instrument played in their agreement. If the recipient of the comfort letter reasonably relied on terms given or implied by the instrument, then that comfort letter's statements, even if promisory language has been avoided, may be held enforceable under a theory of promissory estoppel or detrimental 71 
100
[Vol. 46 reliance even though the drafter had good reasons for wanting to avoid a formal guaranty.
79
Thus, on a strictly doctrinal level, the reasons for holding a comfort instrument enforceable under U.S. common law can be seen as consistent with those for (sometimes) enforcing other gentleman's agreements: The language used in an instrument alone will not determine whether it is binding in law or "in honor only," rather the manifested intent of the parties and doctrines such as promissory estoppel need to be considered as well.
Non-competition agreements
Two types of competition agreements bear mention. First, noncompetition agreement used by employers to prevent employees from opening competing businesses after leaving their employ are rarely drafted as a gentleman's agreement. To the contrary, an employer wants such clauses to be enforceable. In general, such clauses are valid only to the extent that they are reasonable. State statutes often require them to be limited both as to time and geographic area. 80 Second, non-competition agreements between business entities tend to be violative of anti-trust laws. The problems thus raised by this type of agreement fall outside the scope of this project.
Pre-contractual agreements
At a certain point in the course of contract negotiations, the parties may find it helpful to reduce the result of the bargaining process to a writing. They may even make a public announcement to the effect that they have reached an "Agreement in. Principle," and yet when an enforcement of it is later sought by one party, the other will probably argue that no legally binding contract was concluded. In some instances, a "no-law-yet" clause may have been included in the writing.
Whether a preliminary agreement is described as an "Agreement in Principle," a "Letter of Intent," or by other similar terms, this designation alone will not decide the enforcement issue. If it contains a "no-law-yet" clause, even that clause is not conclusive. It will only be considered as evidence suggesting that the parties agreed not to be bound yet. "The parties are masters of their affairs. They may elect not to be bound by writings, however formal; they also may elect to be bound by writings that call for subsequent memorials. mining the parties' actual agreement requires an objective approach which focuses on the parties' words, written and oral, as well as their actions.
8 2
In a commercial context, what typically happens is that two firms reach an accord on various terms of their transaction and sign what they intend to be a preliminary document memorializing those agreed-upon terms and titled a "Letter of Intent" or an "Agreement in Principle." If the deal later collapses, one of the parties may sometimes claim that the preliminary document is itself legally binding and thus enforceable. 8 3 In the United States, often such cases develop out of failed merger attempts. In one case, the court found no agreement was intended because the language contained in the letter of intent indicated that the merger would be binding only once incorporated in a formal, definitive agreement and approved by both shareholders and the board of directors. 8 4 In another failed-merger case, the court similarly respected an "agreement in principle" that referred to a future "formal agreement" and additionally contained two clauses giving the defendant the right to back out. 8 5 In yet a third case, the court examined facts and circumstances surrounding a failed merger attempt. 8 6 Although it contained a somewhat contradictory clause stating that the parties intended to proceed in good faith in the negotiation of a binding definitive agreement, the Letter of Intent provided expressly that it was "not intended to create, nor do you or we presently have any binding legal obligation whatever in any way relating to such sale and purchase." 8 7 All three cases held that the preliminary agreements lacked the intent to be bound, thereby honoring the "no-law-yet" clauses.
In contrast to these three cases, however, in Arnold Palmer Golf Co. v. Fuqua Industries, Inc., the appellate court reversed a trial court's grant of summary judgment to the defendant in a failed merger case. 8 8 In this case, a six page Memorandum of Intent that looked forward to the preparation of a final agreement, and also stated expressly to be subject to approval by the board of directors was held to be not clearly unenforceable.
8 9 Prior to calling the deal off, the president of the purchasing company, Fuqua, had released a statement to the press indicating that the parties had agreed to coop- [Vol. 46
erate in a joint enterprise. 90 Such facts indicated to the reviewing court that the parties may have intended to be bound, despite the language of the Memorandum of Intent, and that because of the presence of this issue of material fact, summary judgment was inappropriate.
1
The most spectacular and well-known of such cases, however, was Texaco, Inc. v. Pennzoil Co., in which the jury found that an "Agreement in Principle" containing a no-law-yet clause was not so incomplete as to preclude the formation of a contract because of the parties' extended negotiations and because the parties had reached agreements on most of the essential terms.
9 2 In cases such as Texaco, the issue of whether a particular preliminary agreement amounts to an implied contract is very much subject to the facts of the individual case, and therefore, under the American system, it is frequently determined by a jury. It would be very interesting, but is at the same time quite difficult to ascertain what impact the Texaco decision has had on the behavior of commercial actors concerned about the enforceability of such preliminary agreements, in particular in the context of mergers and acquisitions.
B. Collateral no-law clauses

Employment Relationship
In the merger environment and in other cases where a preliminary agreement includes a "no-law-yet" clause, such clause functions as a stand-alone rather than as a collateral "no-law-clause." If the clause is honored by a court, there is no contract to be enforced. By contrast, in the employment context we encounter "no-law" clauses which are meant to affect only a particular aspect of the employment relationship while the legally binding character of the basic contract between the parties remains intact.
Two types of employee agreements are frequently drafted with clauses designed to make them into gentleman's agreements: (1) employee benefit and pension plans and (2) promises dealing with termination policies, as delineated in employment manuals. Inducements such as pensions, death benefits, severance allowances, "Top Hat" deferred pay 9 3 and post-retirement medical insurance are used by em- Ct. 1519 Ct. (1987 . Since this case was analyzed by Daniel C. Turack, in Hondius (ed.), supra n. 1, at 333, 335-36, it will not be further discussed here. 93 . A "Top Hat plan" is a "plan which is unfunded and is maintained by an employer primarily for the purpose of providing deferred compensation for a select group of management or highly trained employees." In re New Valley Corp., 89 F.3d 143, 148 (3rd Cir. 1996).
ployers to attract and retain loyal and productive employees. On the other hand, however, employers do not want to be obligated to maintain some of these benefits should they become financially or otherwise unfeasible or unattractive to the employer. 94 Consequently, employers' literature describing these benefits often contains a disclaimer stating that the employer may amend or terminate the plan unilaterally. 9 5 Such disclaimers are intended to give the plan the nature of a gentleman's agreement.
An employment manual usually does not describe a benefit plan, instead it is intended to assure employees that they will be fairly treated, and often contains a clause mandating reference of disputes to an administrative process or arbitration. As with a benefit plan, an employment manual may also contain a disclaimer. 96 The purpose of such disclaimers is to make certain that the employment-atwill doctrine applies, thus giving the manual the character of a gentleman's agreement (except for any arbitration provision). Under the employment-at-will doctrine of American common law, an employer may discharge an employee for "good cause, for no cause, or even for a wrong cause, without incurring liability for wrongful discharge." 9 7 Just as the employee is free to quit at any time, so the employer must be free to dismiss at any time. In the hope of generating its employees' good will, the employer may do its best to keep its word, but typically does not want to be contractually bound by promises given in benefits plans or employee manuals. Several factors may operate to make such promises enforceable, including state or federal statutory law as well as the doctrines of implied contract, promissory estoppel, and others.
(1) Pension and welfare benefits plans With regard to pension and welfare benefits plans, in 1974 Congress passed the Employee Retirement Income Security Act (ERISA), based on a policy concern that millions of employees depend on the security and soundness of such plans. 9 9 ERISA's broad scope covers most employee welfare benefit plans (including medical and other 94. Wendell H. Holmes, supra n. 6, at 758. [Vol. 46 benefits) and pension plans, 10 0 with a few exceptions. 1 0 1 ERISA sets minimum requirements of disclosure and standards of conduct for employers and grants employees the power to enforce those standards through corresponding private causes of action. 102 Since its inception, ERISA law has become a highly complex and intricate body of federal law. One of Congress's main goals in passing ERISA was to set standards for vesting of pension plans. 103 When a participant has a vested right to his pension, that right is "unconditional, and legally enforceable against the plan," 1 0 4 and therefore cannot be a mere gentleman's agreement. Congress enacted minimum vesting standards to protect employees who are laid off or discharged before retirement age, 10 5 but ERISA does not require automatic vesting of welfare benefit plans. 10 6 By law, a pension plan must begin by providing that an employee's right to his normal retirement benefit is twenty percent vested after three years of service. Vesting.gradually increases thereafter until an employee's rights are one hundred percent vested after seven years. 10 7 Until and unless a welfare benefit plan or pension plan is vested; 1 0 however, an employer has the right to terminate or unilaterally amend the plan at any time. 10 9 Thus, until vesting, a plan may have the nature of a gentleman's agreement, and a disclaimer may protect the employer.
As may be expected, nothing in ERISA forbids or prevents an employer from agreeing to vest employee welfare benefits earlier than mandated by statute, or from waiving the employer's freedom to unilaterally terminate or amend the pension plan prior to vesting, thus converting a gentleman's agreement into a legally enforceable one. 110 As with the examples discussed previously, an employer's agreement to vest early may be express or implied. The employer may expressly agree to vest through formal documents or in a memorandum sent to employees. 1 1 '
To determine whether a promise to vest is enforceable either as a contract implied in fact or under the doctrine of promissory estoppel, courts examine the language contained in collective bargaining agreements, insurance agreements, and all pamphlets issued by an employer to determine whether a disclaimer asserting that the benefit is a mere gentleman's agreement is contradicted by other language vesting rights in employees. For example, in one recent case, the court found that an employer had unambiguously granted lifetime benefits to retirees in a Shutdown Agreement, 1 12 despite the disclaimer included in an insurance booklet allowing the employer to change the coverage." 3 In another recent case, the court found that language reserving the company's right to amend or terminate top hat plans (which are exempt from ERISA's substantive requirements)" 4 "at any time for any reason" was ambiguous, and was mere boiler-plate language contradicted by oral promises to the employees, who were entitled to rely on such promises. 115 Promises of welfare benefits and pensions made in the spirit of gentleman's agreements may be enforceable under standard theories of contract and promissory estoppel even if not already enforceable under ERISA law.
(2) Termination policy promises
In the employment context, gentleman's agreements may be generated by the employment contract itself as well as by pension and benefits plans. As was discussed above, the general presumption is that employment can be terminated at-will. 1 6 Because either party may terminate the relationship for any reason at any time, suits for wrongful discharge are generally precluded.
State and federal statutes modify the at-will presumption by "limit[ing] an employer's ability to terminate an employee on the ball1. Id. sis of race, color, religion, sex, national origin, age, and handicap." 1 1 7 Retaliatory discharge in violation of public policy may also limit the at-will presumption. 118 Additionally, however, the at-will presumption may be limited where an employee argues another cause of action such as implied-in-fact contract, 119 promissory estoppel, 12 0 or breach of the duty of good faith and fair dealing.
1
For example, a disgruntled former employee typically alleges that the employer in fact agreed to dismiss his employees only for cause, and that his dismissal was unjustified and in breach of this promise. The employer points to a disclaimer clause in a handbook, or some other such proof that she did not intend to give up her right to dismiss for any reason, (and that any statement to the contrary was clearly intended to be a gentleman's agreement).' 22 The employee must then show that the employer's statements were sufficiently definitive to establish an affirmative agreement to terminate only for cause through the use of employee handbooks, company manuals, bulletins, oral statements, and the employer's course of conduct. 123 Alternatively, under promissory estoppel, the employee may argue that the termination procedures detailed in the handbook or promised by the employer should be enforced because the employer should have expected such reliance, the employee did rely on those promises to his detriment, and injustice can only be avoided by the enforcement of those procedures. 124 As another alternative, some jurisdictions recognize the doctrine of good faith and fair dealing as applicable to terminable-at-will contracts, allowing employees to argue that while an employer needs flexibility in the fact of changing circumstances and control over its work force, any decision to termi-nate an at-will employee should be made in good faith. 1 25 With both pension and welfare benefits agreements and employment-at-will contracts, there is a tendency on the part of courts to examine disclaimers carefully and interpret them narrowly out of concern for employees whose bargaining positions typically lack strength.
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CONCLUSIONS
Based on our by no means exhaustive research, we can venture a few tentative conclusions regarding the theory and practice of "gentleman's agreements" in the United States.
First, there are indeed certain industries operating on a deliberately chosen "no-law" transaction basis. Second, a necessary condition for the smooth and efficient operation of business on such a basis appears to be the existence of long-term bonds of trust between market participants, such as can be found in the diamond industry. Third, while such trust relationships are a necessary condition for the use of "no-law" transactions, they do not always constitute a sufficient condition, as evidenced by the reinsurance market of the past in which so-called gentleman's agreements were in fact seen, by the participants, as legally binding contracts in the cases where litigation or arbitration occurred. Fourth, this makes it likely that the exclusion of legal remedies under "gentleman's agreements," in the strict sense used in this paper, presupposes certain conditions that encourage compliance with the terms of business agreements in most cases even in the absence of legal sanctions. These conditions include loss of reputation, rapid communication of reputation information, and the attendant threat of exclusion from the market. But even in the absence of the above conditions business transactions are sometimes carried out under a "no-law" agreement. And the question arises: Why is that done? In a study conducted more than 35 years ago, Stewart Macaulay interviewed businessmen on the "Use and Non-Use of Contract in the Manufacturing Industry"' 28 and found that often the interviewees took an indifferent or even hostile attitude toward the whole idea of contracts. Lawyers who try to "work out all the details" were seen as potentially ruining a good deal because the act of mentioning all the horrible things that can happen may scare off the other side. Also, setting up a contractual relationship may lead to performance to the letter of the contract most narrowly construed thus losing the desired "flexibility." It is not unlikely that reasons of this kind are still powerful motives for many American business people who do forego the use of formal contracts in their conduct of certain transactions. From a comparative perspective it is interesting to note that the paradigm of a contract in the minds of those interviewed by Macaulay, is a very detailed, carefully drafted document addressing a great variety of contingencies which may never in fact happen. Indeed, in contrast with the practice in many other countries, American contract practice tends to produce this kind of elaborate piece of legal draftsmanship, and one of the reasons for this prolixity is probably American civil procedure with all its pitfalls, including a possible jury trial in civil cases. 129 It should come as no surprise that business people mindful of the risk involved in negotiating complex contracts sometimes decide to forego the use of a legally binding contract for their business deals, if that is at all possible. This decision appears to be reasonable, where the risk of nonperformance in the absence of a threat of legal sanctions can be seen as small in proportion to the risks resulting from negotiating an elaborate American-style contract.
But the intent to avoid a legally binding effect will sometimes conflict with the interests of one of the parties in compensation for losses resulting from a frustration of that party's expectations. Even though American courts do in general honor "no-law" and "no-lawyet" clauses, they will occasionally grant relief in disregard of such clauses. Typically, this happens when the defendant's conduct has given rise to a legitimate expectation of legal protection in spite of the transaction's character as a "gentleman's agreement." 
